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CONSULTANT SERVICES AGREEMEKT BETWEEN CITY OoF SURKYVALE
AND MARK THOMAS AND & CO,, INC. FOR DESBIGN AND CON STRUCTION
SUPPORT SERVICES FOR MATHILDA AVERUR OVERHEAD BRIDGE
REHARILITATION PROJECT

(TR-02/03-07)

THIS AGREEMENT dated _({ésrsisal /4 203

OF SUNNYVALE, a unicipal corpdration
(FCONS ULTANT®), . :

;o is by and between the CITY
(CITY”), and Mark Thomas & Co. Ine.

WHEREAS, CITY desires to secure professional services necessary for investigation,
environmental, right-of-way, analysis, design, preparation of construction drawings and
contract specifications, consultation services during construction, and other services to
complete the project known as Mathilda Avenue Overhead Bridge Rehabilitation (TR-02 /03-
07). This is a, federally funded project [BRLS-5213 (018)] and the Consultant will need to

comply with all federal requirements, including the DBE requirements; and

WHEREAS, CON SULTANT represents that it, and its sub-consultants, if any, possess

the professional qualifications and expertise to provide the required services and are
licensed by the State of CSlifornia to practice engineering in the required disciplines;

1. Services by CON SULTANT

CONSULTANT shall provide services in accordance with Exhibit “A* entitled “Scope of
Work.” All exhibits referenced in this Agreement are attached hereto and are incorporated
herein by reference. To accomplish that end, CON SULTANT agrees to assign Richard
- Tanaka to this project, to act in the capacity of Project Manager and personally direct the:

professional services to be provided by CONSULTANT., ,

professional services, including labor, material, equipment, transportation, Supervision and
expertise to perform all operations hecessary and required to satisfactorily complete the
services required in this Agreement.

2. Notice to Proceed /Completion of Services

(&) CONSULTANT shall commence services upon receipt of written Notice to Proceed
from CITY. Notice shal] be deemed to have occurred three (3) calendar days
after deposit in the regular course of the United States mail, :

(b)) When CITY determines that CONSULTANT has satisfactorily completed the
services defined in Exhibit “A,” CITY shall give CONSULTANT written Notice of
Final Acceptance, and CONSULTANT shall not Incur any further costs
hereunder., CONSULTANT mnay request this determination of completion when,
in its opinion, it has satisfactorily completed the Scope of Work (Exhibit A",
and if so requested, CITY shall make this determination within fourteen (14)
days of such request.
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3. Project Scbeduie

The Project Schedule is set forth in the attached Exhibit “A-1.»

4. Payment of Fees and Expenses

Payments shall be made tg CONSULTANT on & monthly basis as set forth in the
attached Exhibit “B” entitled “Compensation Schedule.” All compensation will be based on
monthly billings as provided in Exhibit “B.” Compensation will not be due until said
detailed billing is submitted to CITY within a reasonable time before bayment is expected to
allow for normal CITY processing. An estimate of the percent of total completion associated
with the various categories of the services shall be furnished by CON SULTANT with said
billing. When applicable, copies of pertinent financial records will be included with the

. submission of billing(s) for all direct reimbursables. Compensation shall not exceed the

amounts set forth in Exhibit “B” for each phase, unless approved in writing by the Director
of Public Works or-his designee. In no event shall the total amount of compensation .
payable under this agreement exceed the sum of One Million Six Hundred Twenty-Three
Thousand Two Hundred Sixty and 00/100 Dollars ($1,623,260.00) unless upon written
modification of this Agreement. '

All invoices, including detailed backup, shall be sent to City of Sunnyvale, attention
- Accounts Payable, P.O. Box 3707, Sunnyvale, CA 94088-3707.

5. Cost Principles and Procedures

CONSULTANT agrees that the Contract Cost Principles. and Prdcedures, 48 CFR,
Federal Acquisition Regulations Systern, Chapter 1, Part 31 et 8eq., shall be used to
determine the allowability of individual items of cost.

CONSULTANT also agrees to comply with Federal procedures in accordance with 49
CFR, Part 18, Uniform Administrative Requirements for Grants and Cooperative
Agreements to State and Local Governments, '

Any costs for which Payment has been made to CONSULTANT that are determined by
subsequent audit to be unallowable under 48 CFR, Federal Acquisition Regulations System,
Chapter 1, Part 31 et seq., OR 49 CFR, Part 18, Uniform Administrative Requirements for
Grants and Cooperative Agreements to State and Local Governments, are subject to
repayment by CONSULTANT to CITY.

e

Any subcontract, entered into as a result of this contract, shall contain all t
provisions of this article. :

6. No Assignment or Sub-Contractinq of Agreement

CONSULTANT hind themselves, their partners, successors, assigns, executors, and
administrators to all covenants of this Agreement. Except as otherwise set forth in this
Agreement, no interest in this Agreement or any of the work provided for under this
Agreement shall be assigned or transferred, either voluntarily or by Operation of law,
without the prior written approval of CITY. However, claims for money due to or to become
due to CONSULTANT from CITY under this Agreement may be assigned to a bank, trust
Company or other financial institutions, or to a trustee in bankruptey, provided that written
notice of any such assignment or transfer shall be first furnished to CITY. In case of the
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death of one or more members of CONSULTANT's firm, the surviving member or members
shall complete the services covered by this Agreement. Any such assignment shall not
relieve CONSULTANT from any liability under the terms of this Agreement. Consultant
shall not sub-contract any portion of the work contemplated and provided for herein
without prior written approval of CITY. Any subcontract in excess of $25,000 entered into
as a result of this contract, shall contain all the provisions stipulated in this contractto be
applicable to subcontractor.,

7. » Consultant is an Independent Contractor

CONSULTANT is not an agent or employee of CITY but is an independent contractor
with full rights to manage its employees subject to the requirements of the law. All persons
employed by CONSULTANT in connection with this Agreement will be employees of
CONSULTANT and not employees of CITY in any respect. CONSULTANT is responsible for
obtaining statutory Workers' Compensation coverage for its employees.

8. Consultant's Services to be Approved bv a Registered Professional

All reports, costs estimates, plans and other documents which may be submitted or
furnished by CONSULTANT shall be approved and signed by a qualified registered
professional in the State of California. The title sheet for calculations, specifications and
reports, and each sheet of plans, shall bear the professional seal, certificate number,
registration classification, expiration date of certificate and signature of the professional
responsible for their preparation. ’

Q. Standard of Worls

CONSULTANT represents and maintains that it is skilled in the professional calling
necessary to perform the services and its duties and obligations, expressed and implied,
contained herein, and CITY expressly relies upon CONSULTANT's representations regarding
its skills and knowledge. CONSULTANT shall perform such services and duties in
conformance to and consistent with the standards generally recognized as being employed
by professionals in the same discipline in the State of California. :

The plans, designs, specifications, estimates, calculations reports and other
documents furnished under the Scope of Work (Exhibit “A”) shall be of a quality acceptable
to CITY. The criteria for acceptance of the work provided under this Agreement shallbe a
product of neat appearance, well-organized, technically and grammatically correct, checked
and having the maker and checker identified. The minimum standard of appearance,
organization and content of the drawings shall be-that used by CITY for similar projects.

10.  Responsibility of CONSULTANT

CONSULTANT shall be responsible for the professional quality, technical accuracy
and the coordination of the services furnished by it under this Agreement. Neither CITY’s
review, acceptance nor payment for any of the services required under this Agreement shall
be construed to operate as a waiver of any rights under this Agreement or of any cause of
action arising out of the performance of this Agreement and CONSULTANT shall be and
remain liable to CITY in accordance with applicable law for all damages to CITY caused by
CONSULTANT's negligent performance of any of the services furnished under this
Agreement. : ’
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Any acceptance by CITY of plans, specifications, calculations, construction contract

decuments, reports, diagrams, maps and other material prepared by CONSULTANT shall

- not, in any respect, absolve CONSULTANT for the responsibility CONSULTANT has in

accordance with customary standards of good engineering practice in compliance with

applicable Federal, State, County and/or municipal laws, ordma_nces, regulations, rules
and orders.

11. Right of CITY and Féderal Agencies to Inspect Records of CONSULTANT

CITY, through its authorized employees, representatives, or agents, shall have the
right, at any and all reasonable times, to audit the books and records including, but not
limited to, invoices, vouchers, canceled checks, time cards of CONSULTANT for the purpose
of verilying any and all charges made by CONSULTANT in connection with this Agreement.
CONSULTANT shall maintain for a minimum period of three (3) years from the date of final
payment to CONSULTANT or for any longer period required by law, sufficient books and
records in accordance with generally accepted accounting practices to establish the
correctness of all charges submitted to CITY by CONSULTANT. Any expenses not so
recorded shall be disallowed by CITY.’

The State Auditor, FHWA, or any duly authorized representative of the Federal
Government having jurisdiction under Federal laws and regulations (including the basis of
Federal funding in whole or in part) shall have access to any books, records, and
documents of the Consultant that are pertinent to the contract for audits, examinations,
excerpts, and transactions, and copies thereof shall be furnished if requested.

12. Confidentiality of Material

All  ideas, memoranda, . specifications, plans, calculations, manufacturing
procedures, data, drawings, descriptions, documents, discussions or other information
developed or received by or for CONSULTANT and all other written information submitted to
CONSULTANT in connection with the performance of this Agreement shall be held
confidential by CONSULTANT and shall not, without the prior written consent of CITY be
used for any purposes other than the performance of the Project services, nor be disclosed
to an entity not connected with the performance of the Project services. Nothing furnished
to CONSULTANT which is otherwise known to CONSULTANT or is or becomes generally
known to the related industry shall be deemed confidential. CONSULTANT shall not use -
CITY's name, insignia or distribute exploitative publicity pertaining to the services rendered
under this Agreement in any magazine, trade paper, newspaper or other medlum without
the express written consent of CITY.

13. No Pledging of CITY’s Credit

Under no circumstances shall CONSULTANT have the authority or power to pledge
the credlt of CITY or incur any obligation in the name of CITY.

14. Ownership of Material

All material, including information developed on computer(s), which shall include,
but not be limited to, data, sketches, tracings, drawings, plans, diagrams, quantities,
estimates, specifications, proposals, tests, maps, calculations, photographs, reports and
other material developed, collected, prepared or caused to be prepared, under this
Agreement shall be the property of CITY, but CONSULTANT may retain and use copies
thereof. :
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CITY shall not be limited, in any way, in its use of said material, at any time, forwork
associated with Project. However, CONSULTANT shall not he responsible for damages
resulting from the use of said material for work other than Project, including, but not
limited to the release of this material to third parties for work other than on Project.

15. Hold Harmless/Indemnification

To the extent permitted by law, CONSULTANT agrees to indemnify and hold harmless
CITY, its officers and employees from any and all claims, demands, actions, causes of
action, losses, damages, liabilities, known or unknown, and all costs and expenses,
including reasonable attorneys’ fees in connection with any injury or damage to persons or
property to the extent arising out of any negligent act, error, omission or negligence of
CONSULTANT, its officers, employees, agents, contractor, subcontractors or any officer,
agent or employee thereof in relationto CONSULTANT’s performance under this Agreement.
Such defense and indemmnification shall not apply in any instance of and to the extent
caused by the sole negligence or willful misconduct of CITY, its officers, employees, agents
or representatives. )

16. Insurance Regquirements

CONSULTANT shall take out and maintain during the life of this Agreement policies
of insurance as specified in Exhibit “C” attached and incorporated by reference, and shall
provide all certificates and/or endorsements as specified in Exhibit “C.”

17. No Third Party Beneficiary

This Agreement shall not be construed or deemed to be an agreement for the benefit
of any third party or parties and no third party or parties shall have any claim or right of
action hereunder for any cause whatsoever.

18, Notices

All notices required by this Agreement shall be in writing, and shall be persaonally
delivered, sent by first class'mail with postage prepaid, or by commercial courier, addressed
as follows: '

To CITY: Marvin Rose
Department of Public Works
CITY OF SUNNYVALE
P. O. Box 3707
Sunnyvale, CA 94088-3707

To CONSULTANT: Richard Tanaka
Mark Thomas & Co., Inc.
80 Archer St.
San Jose, CA 95112

Nothing in this provision shall be construed to prohibit communication by more
expedient means, such as by telephone or facsimile transmission, to accomplish timely
communication. However, to constitute effective notice, written confirmation of a telephone
conversation or an original of a facsimile transmission must be sent by first class mail, by
commercial carrier, or hand-delivered. Each party may change the address by written
notice in accordance with this paragraph. Notices delivered personally shall be deemed
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communicated as of actual receipt; mailed notices shall be deemed communicated as of
three days after mailing, unless such date is a date on which there is no mail service. In
that event communication is deemed to occur on the next mail service day.

19, Waiver

CONSULTANT agrees that waiver by CITY of any one or more of the conditims of
performance under this Agreement shall not be construed as waiver(s) of any other
condition of performance under this Agreement. ' '

20, Amendments

No elterations or changes to the terms of this Agreement shall be valid unless made
in writing and signed by both parties. . :

21. Integrated Agreement -

This Agreement embodies the agreement.between CITY and CONSULTANT and its
terms and conditions. No oral agreements or conversation with any officer, agent or
employee of CITY prior to execution of this Agreement shall affect or modify any of the
terms or obligations contained in any documents comprising this Agreement. Any such
oral agreement shall be considered as unofficial information and in no way binding upon
CITY.

22. Conflict of Interest

CONSULTANT certifies that to the best of its knowledge, no CITY employee or officer
of any public agency interested in this Agreement has any pecuniary interest in the
business of CONSULTANT and that no person associated with CONSULTANT has any
interest that would conflict in any manner or degree with the performance of this
Agreement. ‘

23. California Agreement

This Agreement heas been entered into in the State of California and this Agreement
shall be governed by California law.

24, Records, Reports and Documentation

CONSULTANT shall maintain complete and accurate records of its operation,
including any and all additional records required by CITY in writing. CONSULTANT shall
submit to CITY any and all reports concerning its performance under this Agreement that
may he requested by CITY in writing. CONSULTANT agrees to assist CITY in meeting CITY's
reporting requirements to the state and other agencies with respect to CONSULTANT's work
hereunder. All records, reports and documentation relating to the work performed under
this Agreement shall be made available to City during the term of this Agreement.

25. Termination of Asreement

If CONSULTANT defaults in the performance of this Agreement, or materally
breaches any of its provisions, CITY at its option may terminate this Agreement by gving |
written notice to CONSULTANT. . If CITY fails to pay CONSULTANT, CONSULTANT at its
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OpthI‘\ may terminate this AgrePrn ent if the faflure is not remedied by CITY mv:hlr\ thirty (30)
days from the date payment is due. :

Without limitation to such rights or remedies as CITY shall otherwise have by law,
CITY also shall have the right to terminate this Agreement for any reason upon ten (10)
- days' written notice to CONSULTANT. In the event of such termination, CONSULTANT shall
be compensated in proportion to the percentage of services performed or materials
furnished (in relation to the total which would have been performed or furnished) through
the date of receipt of notification from CITY to terminate. CONSULTANT shall present CITY
with any work prodLPt completed at that point in time.

26. Subcontracting

None of the services covered by this Agreement shall be subcontracted without the
prior written consent of CITY. Such consent~may _be issued with notice to proceed if
subcontract consultants are listed in the project work plan.

27. Fair Employment

CONSULTANT. shall not discriminate against any employee or applicant for
employment because of race, color, creed, national origin, sex, age, condition of physical
handicap, religion, ethnic background or marital status, in viclation of state or federal law.

28. Disadvantared Business Enterprise (DBE) Participation Reguirements

CONSULTANT shall not substitute, or terminate for convenience, a subconsultant
without CITY’s written approval. If substituting a DBE subconsultant, CONSULTANT shall
make every effort to replace it with another DBE company, or make good faith efforts to find
a DBE replacement, to the extent nesded to meet the project goal.

29. Changes

CITY or CONSULTANT may, from time to time, request changes in the terms and
conditions of this Agreement. Such changes, which are mutually agreed upon by CITY and
CONSULTANT, shall be incorporated in amendments to this Agreement.

30. Other Agreements

- This Agreement shall not prevent either Party from entermg mto similar agreements
. Wlth others.

31. Severability Clause.

In case any one or more of the provi sions contained herein shall, for any reason, be
held invalid, illegal or unenforceable in any respect, it shall not affect the va_lo.lty of the
other provisions which shall remain in full force and effect.

32, Captions

The captions of the varicus sections, paragraphs ami ale paragraphs, of Lhe contract
are for convenience only and sh all not be considered nor referred to for solving questions
of interpretation.
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33. Entire A;zreement: Amendment

Th1s ‘writing constitutes the entire agreement between the parties relating to the
services to be performed or materials to be furnished hereunder. No modification of this
Agreement shall be effective unless and until such modification is evidenced by writing
signed by all parties. o :

34. Miscellaneous

Time shall be of the essence in this Agreement. Failure on the part of either party to
enforce any provision of this Agreen'lent shall not be construed as a waiver of the right to
compel enforcement of such provision or any other provision. This Agreement shall be
governed and construed in accordance with the laws of the State of California.

—

IN WITNESS WHEREOF, the parties have executed this Agreement.

ATTEST: " CITY OF SUNNYVALE ("City")
CITYCLERK ;

By / \{ K

City M 1\7'“’ ager {

APPROVED AS TO FORM:

MARK THOMAS & CO., INC.

—
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